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Michael W. Graf, Esq. SB No. 136172
Law Offices
227 Behrens Street
El Cerrito, California  94530
Tel/Facsimile:  (510) 525-1208
mwgraf@aol.com

Attorney for Petitioner

IN THE SUPERIOR COURT OF THE STATE OF CALIFORNIA

IN AND FOR THE COUNTY OF AMADOR

FOOTHILL CONSERVANCY , a non-profit
corporation, 
 

Petitioner

vs.

COUNTY OF AMADOR

 Respondent 
                                                              

)
)
)
)
)
)
)
)
)
)
/

Case No. ___________

VERIFIED PETITION FOR WRIT
OF MANDATE

[Action Contains Claims under the
California Environmental Quality Act,
Pub. Res. Code § 21001 et seq.]
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I.     INTRODUCTION

1. Petitioner Foothill Conservancy (“Petitioner”) challenges Respondent County of Amador’s

(“Respondent” or “County”) approval on October 4, 2016 of its General Plan (“Plan” or “Project”)

and accompanying Environmental Impact Report ("EIR"), which identifies 26 significant and

unavoidable environmental impacts that will occur due to Plan implementation.    

2. Petitioner challenges Respondent’s action under the California Environmental Quality Act

(“CEQA”), Pub. Res. Code § 21000 et seq.  The Plan EIR fails to acknowledge or evaluate the

potential for development of rural lands in the County over the next three decades, and thus fails to

analyze adequately the impacts of the Plan on aesthetics, agricultural and rural lands, biological

resources, water supply, public safety, transportation etc.  In approving the Plan, Respondent failed

to consider adequately and adopt mitigation measures and alternative policies that would substantially

lessen and/or avoid many of the significant impacts identified in the Plan EIR.  In particular,

Respondent rejected Alternative 2 despite the EIR’s acknowledgment that this alternative would

substantially lessen many of the Plan’s impacts and despite Alternative 2's feasibility and consistency

with the Plan’s stated goals of guiding future growth and development into developed areas of the

County where adequate public services already exist.  In addition, in adopting the Plan and EIR,

Respondent deferred the formulation of mitigation measures with objective performance standards,

in violation of CEQA.  Finally, Petitioner challenges Respondent’s failure to recirculate the EIR based

on new information about how the Plan would address the environmental impacts of locating

development in areas of high fire risk.

2. Petitioner seeks a writ of mandate  pursuant to Code of Civil Procedure § 1085 requiring the

County to revise the Plan EIR to consider the impacts of the Plan on the long term health and

prosperity of Amador County and to consider reasonable alternatives and mitigation that may avoid

and substantially lessen those impacts.

II.     PARTIES

3. Petitioner, Foothill Conservancy, is a 501-C-3 nonprofit organization with members who live

and work in Amador County.  For 26 years, the Foothill Conservancy has worked to restore, protect,

and sustain the natural and human environment in and around Amador County.  The Foothill
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Conservancy's vision for this area includes protected scenic quality, conservation of rural lands and

natural diversity of native plants and animals, free-flowing rivers, coordinated land use planning, and

balanced economic development that is ecologically and socially sustainable.  The Foothill

Conservancy and its members have repeatedly submitted public comments and participated in public

workshops and hearings throughout the ten-year development of the General Plan and EIR. 

4. Respondent County of Amador is and was at all times relevant to this action the governmental

entity responsible for reviewing and approving the Project challenged in this action. 

III.     JURISDICTION AND EXHAUSTION OF REMEDIES

5. Jurisdiction of this Court is invoked pursuant to Code of Civil Procedure § 1085 & Public

Resources Code § 21168.5.

6. Petitioner has performed all conditions precedent to filing this instant action and has

exhausted any and all available administrative remedies to the extent required by law.  Petitioner’s

members, public agencies and other members of the public provided written and oral comments to

the County during the administrative phase of this Project related to each of the Petition’s claims.

7. On November 2, 2016, Petitioner’s attorney faxed a Notice of Commencement of Action letter

pursuant to Public Resources Code § 21167.5 to the Clerk of the Board of Supervisors and County

Counsel’s office informing Respondent of Petitioner’s intent to file a legal action in this case

challenging Respondent’s approval of the Plan and EIR. (See Exhibit 1, attached hereto.)

8. On November 3, 2016, Petitioner’s attorney served a copy of its Verified Petition on the

Attorney General's office to give notice of Petitioner’s intent to bring this proceeding as a private

attorney general under Code of Civil Procedure section 1021.5. (See Exhibit 2, attached hereto.) 

9. Petitioner has no other adequate remedy in the course of law unless this Court grants the

requested writ of mandate.   In the absence of such remedy, the County’s approval of the Plan and EIR

will remain in effect in violation of law.

IV.     FACTUAL BACKGROUND

A. ENVIRONMENTAL SETTING

10. Amador County is located in the foothills of the Sierra Nevada Range, approximately 25 miles

east of Sacramento.  State Route 49 traverses the county from north to south, connecting the cities

2
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of Plymouth, Sutter Creek, Amador City, and Jackson, while State Routes 104 and 124 connect Ione

with the neighboring areas of Amador and Sacramento Counties.  Amador County is bordered by El

Dorado County on the north, Alpine County on the east, Calaveras County on the south, and

Sacramento and San Joaquin Counties on the west. 

11. Amador County’s planning area encompasses the unincorporated land within the County’s

boundaries, excluding the land within the city limits of Amador City, Ione, Jackson, Plymouth, and

Sutter Creek, an area encompassing approximately 387,874 acres.  The majority of this land is rural,

with 191,899 acres in the Agricultural-General land use designation, 39,799 acres in Agricultural

Transition and 9,499 acres in Rural Residential.  In addition, there are approximately 86,000 acres

in General Forest or Open-Forest land use designations, 10,758 acres in Mineral Reserve and 22,238

in Open-Wilderness.

12. The vast majority of land designated as agricultural in the County consists of rangeland or

“grazing land,” defined in the Government Code as land on which the existing vegetation, whether

grown naturally or through management, is suitable for grazing or browsing of livestock.  Rangeland

“includes areas not suitable for farming because of slope, soil, or water availability. Pastures here

provide excellent weight gains for livestock.”  Rangelands “ provide the open space and natural vistas

which attract tourism to the County. Significant development pressure exists in Amador County’s

rangeland areas, especially in locations near cities or unincorporated rural communities.”  Since 1984,

the County has experienced a long-term loss of rangeland, with approximately 4,500 acres converted

between 2000 and 2004 alone.

13. The County also contains approximately 8,000 acres of agricultural land designated

as either Prime Farmland, Farmland of Statewide Importance, or Unique Farmland.

14. Approximately half of all agricultural land in the County  are protected by Williamson Act

contracts, mostly in the western portion of the County.  The Williamson Act supports the conservation

of agricultural and open space lands by discouraging premature conversion to urban uses. Under the

Act, private landowners contract with the County to voluntarily restrict land to agricultural and

open-space uses. The vehicle for these agreements is a rolling term 10-year contract, which begins

to run once a landowner files a “notice of nonrenewal” of the Williamson Act contract.   As of 2009,

3
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there were 2,735 acres of Williamson Act lands in Amador County whose contracts had not been

renewed.  

15. In 2008, individual land owners submitted formal requests to the County to have their

agricultural lands in excess of 100 acres re-designated for development.  The total acreage covered

by these requests was over 21,000 acres. 

B. GENERAL PLAN

16. The General Plan includes nine elements, which include the seven elements required under

Government Code § 65302,  Land Use, Circulation, Housing, Conservation, Open Space, Noise, and

Safety, as well as two optional elements, Governance and Economic Development. The Housing

Element was updated on a different timeline with its own separate review. 

17. The General Plan represents the County’s policy for determining the appropriate physical

development and character of Amador County, and establishes an overall future development

capacity.  A separate Implementation Plan describes the programs which the County intends to use

to achieve General Plan goals and policies.  The Implementation Plan is not, however, considered a

part of the General Plan.

18. The General Plan states that the citizens of Amador County envision the County as a place

known for its high quality rural lifestyle, historic resources, healthy natural environment, vibrant local

economy, scenic resources and vistas, and services that meet citizens’ needs.  The General Plan

describes the County’s unique character as based on its history, natural beauty, and rural lifestyle. 

19. The General Plan designates three Town Centers in order to focus new growth within the

existing unincorporated communities of Pine Grove, Buckhorn, and River Pines.  The Plan also

identifies Special Planning Areas (“SPAs”), which are areas that have already been subdivided and

which the Plan assumes will build out at a rate proportional to the growth of the County as a whole. 

20. The General Plan identifies a primary land use goal to “[a]ttain a diverse and integrated mix

of residential, commercial, agricultural, industrial, recreational, public, and open space land uses,”

which is achieved in part by various policies including:

! Policy LU-1.1: Protect existing land uses and public facilities from encroachment by
incompatible land uses.

! Policy LU-1.3: Encourage development patterns which support water quality objectives;

4
Petitioner’s  Verified Petition for Writ of Mandate;  Case No. ________.



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

protect agricultural land and natural resources; promote community identities; minimize
environmental impacts; enable viable transit, bicycle and pedestrian transportation; reduce
greenhouse gas emissions; and promote public health and wellness.

! Policy LU-1.5: Encourage the continued viability of agricultural production in the County’s
agricultural areas.

! Policy LU-1.6: Balance the community’s interests in protecting agriculture, historic,
cultural, and natural resources, and species with the property rights of individual landowners. 

21. The General Plan identifies a further land use goal to “”[e]nhance and maintain separate and

distinct community areas within the county,” which is achieved in part by various policies including:

! Policy LU-2.1: Direct development to areas with existing urban services and infrastructure,
or to areas where extending of urban services is feasible given distance from developed areas
and topography, capacity, or land capability.

! Policy LU-2.2: Target future commercial, industrial, and residential growth to Town Center
and Regional Service Center locations, including the communities of Martell, Pine Grove,
Buckhorn, and River Pines.

! Policy LU-2.3: Promote higher density or intensity development in infill areas, or areas
adjacent to existing communities or activity centers.

22. The General Plan identifies a further land use goal to “”[r]educe fire risks to existing and

future structures, which is achieved in part by various policies including:

! Policy LU-12.1: Ensure that appropriate levels of emergency services, including fire
protection, can be demonstrated for new development. 

! Policy LU-12.2: Ensure that new roadways meet County standards for firefighting access.
These standards include minimum width, surface, grade, radius, turnaround, turnout, and
bridge standards, as well as limitations on one-way roads, dead-end roads, driveways, and gate
entrances. 

! Policy LU-12.3: Continue to ensure that the County’s development code addresses
evacuation and emergency vehicle access, water supplies and fire flow, fuel modification for
defensible space, and home addressing and signing. 

! Policy LU-12.4 Ensure that new development or redevelopment in the Wildland-Urban
Interface meets building and development standards to ensure adequate defensible space. 

23. A central stated objective of the Plan is to preserve the County’s rural character.  The Plan

states “Amador County’s rural lifestyle, including the quality of Amador County’s rural communities,

natural beauty, and the historical and cultural resources, are all key draws.  Maintaining these qualities

is important both for drawing new businesses to the County, and promoting the County’s potential

for tourism.”  The Plan states that the “County will encourage the continued economic viability of

farming ranching, and agricultural business.  Agriculture-related businesses and agri-tourism can offer

5
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important sources of income for farmers and ranchers.  The County will support continued use of

agriculture-related businesses, including wine tasting and roadside stands.  Provision of adequate

water for farming is also a critical need for farmers.  Conservation of agricultural land is key to the

continued health of Amador County’s agricultural economy.”  The Plan states further that

“Agriculture remains a crucial industry for Amador County, both in terms of its economic importance

and because farming and ranching lie at the core of the community’s identity and culture. Amador

County faces the challenge of ensuring the continued viability of agricultural practices and businesses

in the face of increasing development pressure, while respecting the rights of individual landowners.”

24. The Plan purports to to preserve the County’s rural character through goals intended to

maintain agricultural land such as Goal E-8 (“Preserve the land base necessary to sustain agricultural

production and maintain long term economic viability of agricultural land uses”) and Goal E-9

(“Maintain important farmlands for agricultural uses and agri-tourism”).   These Goals are supported

by a number of policies that include:

! Policy E-8.1: Ensure future land uses are appropriately located and scaled to fit in with the
county’s rural and agricultural context.

! Policy E-9.4: Direct future development toward “infill” areas (areas of existing urban
development), areas contiguous to cities, and areas with infrastructure and services in order
to maintain the viability of existing agricultural land. 

! Policy E-9.5: Review future development for compatibility with existing adjacent and
nearby agricultural uses. 

! Policy E-9.6: Direct future development away from farmlands of local or statewide
importance. 

! Policy E-9.8: Encourage the use of site planning techniques such as properly maintained
buffers, building envelopes and setbacks on lands adjacent to agricultural uses in order to
protect agriculture from encroachment by incompatible land uses.

25. The Plan also acknowledges the importance of rural lands to protection of natural resources,

including sensitive plant communities and wildlife.  For example, with respect to “Oak Woodland

Habitat,” the Plan notes that “[l]oss of wildlife habitat associated with anticipated future urban growth

in western Amador County will be greatest in the county's oak woodlands, which form the dominant

habitat type in this half of the county.  In addition to being an essential element of the county's rural

character, oak woodlands support an unusual diversity of animal species and provide important

corridors for wildlife movement. This is a result of the many resources that oak trees provide,

6
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including roosting and nesting sites, and an abundant food supply such as large acorn crops.” 

26. Deer migration corridors, including in oak woodlands, are also a concern in Amador County.

The county is home to both resident and migratory deer populations, with critical winter range for

deer found at elevations between 2,000 and 4,000 feet above sea level, and summer critical habitat

at 4,000 to 9,000 feet above sea level. Because of animal migration needs, both the quantity and the

location and connectivity of habitat are important considerations.

27. Other important biological resources include “Wetlands, Riparian Habitats, and Other

Sensitive Communities.”  The Plan states that “[t]he vernal pool complexes and Ione chaparral of

western Amador County, and the riparian habitats along corridors such as the Cosumnes River, the

Mokelumne River, and Dry Creek are examples of some of the sensitive communities found

throughout the county. These sensitive communities are a part of the county’s biological wealth and

are home to some of its unique plant and animal species. Future residential, commercial, and

infrastructure development and expansion of agricultural or mining activities have the potential to

directly remove, degrade, or fragment these sensitive habitats.”

28. Further, Amador County is home to several plant and wildlife species listed as endangered,

threatened, or rare based on federal and/or state criteria, including but not limited to Ione Manzanita,

California tiger salamander, Central Valley steelhead, tri-colored blackbird, red-legged frog etc. 

These species are an important part of the county’s biological heritage worth protecting for future

generations to experience.  Special-status species could be affected by existing and projected land

uses if habitat is lost, existing habitat is fragmented, or land use changes on adjacent lands degrade

current habitat areas.   

29. The Plan adopts several policies to protect these resources including:

! Policy OS-3.1: Encourage preservation of oak woodlands in accordance with Public
Resources Code Section 21083.4.

! Policy OS-3.2: Encourage the conservation of corridors for wildlife movement, particularly
in oak woodland areas and along rivers and streams.

! Policy OS-3.3: Support voluntary conservation easements to protect wildlife habitat,
including oak woodlands. 

! Policy OS-3.4: Use site planning techniques, including, but not limited to, buffers, setbacks,
and clustering of development to protect sensitive environments, including wetlands, riparian
corridors, vernal pools, and sensitive species.

7
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! Policy OS-3.5: Protect aquatic habitats from the effects of erosion, siltation, and alteration. 

30. The Safety Element of the General Plan includes various measures intended to reduce fire risk,

a serious safety concern in the County.  General Plan Goal S-2 is to “[r]educe fire risks to current and

future structures and is supported by policies such as Policy S-2.1, which requires fire-defensible

spaces and building materials and designs that increase fire resistance for new buildings.  In addition,

Policy S-2.2 is to “[g]uide new development to areas where adequate fire protection, roads, and water

service are available to support fire response.”

31. The Safety Element also includes implementation programs to address fire risk, including

Program D-2: Fire-Safe Development (FEIR Mitigation Measure 4.8-7a) as follows:

!  a. The County will review new development applications in moderate, high, and very high
fire hazard severity zones to confirm they meet the standards of the Title 24 Wildland Urban
Interface Building Codes and 14 CCR 1270. 

! b. The County will require new structures and improvements to be built to support effective
firefighting. 

! c. New development applications in very high fire hazard severity zones shall include
specific fire protection plans, actions, and/or comply with Wildland Urban Interface codes for
fire engineering features. 

! d. The County will seek fire district input on development applications to allow proposed
projects to incorporate fire-safe planning and building measures..... 

! e. Transportation improvements shall incorporate access for firefighting, within and
between existing neighborhoods to provide improved connectivity, but also in areas with no
structures. Access standards include minimum width, surface, grade, radius, turnaround,
turnout, and bridge standards, as well as limitations on one-way roads, dead end roads,
driveways, and gate entrances. 

! f. Where public water is available, the County will consult with water agencies on needs
for additional water, water mains, fire hydrants, and related appurtenances needed to meet
required fire flow criteria and for sufficient water capacity to serve peak demands of multiple
fire engines to protect improvements from wildland fires. 

! g. A 100’ setback for defensible space will be required, when possible, for high density
multiple-family residential or sensitive uses (e.g., care homes, schools, large day care
facilities, etc.) proposed to be located in high or very high fire hazard severity zones. 

32. The Safety Element also includes Program D-10: Evacuation Planning and Routes (FEIR

Mitigation Measure 4.8-2b), which requires the County, when considering discretionary development

proposals to ensure that actions will not prevent the implementation of emergency response plans or

viability of evacuation routes established by the Office of Emergency Services.  In addition, Program

F-3: Fire Services Funding (FEIR Mitigation Measure 4.8-7b), states that the County will consult with

8
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the Amador Fire Protection District to establish funding mechanisms, including impact fees, to offset

fire protection costs for new development in areas of high wildfire risk.  

C. ENVIRONMENTAL IMPACT REPORT FOR GENERAL PLAN.

33. The EIR for the General Plan assesses the impacts of anticipated development by the year

2030 on the following categories: aesthetics; agriculture and forestry resources; air quality; biological

resources; cultural resources; geology, soils, mineral resources, and paleontological resources; 

greenhouse gas emissions; hazards and hazardous materials; hydrology and water resources; land use,

population, and housing; noise; public services; traffic and transportation; utilities and energy

efficiency.  In addition the EIR analyzes a maximum development scenario of full buildout.

34. The EIR’s impact analysis assumes projected development in the County by 2030 for each

land use designation, including 98 new residential units on 191,328 acres designated Agricultural

General, 134 units on 39,799 acres of Agricultural Transition and 141 units on 9,499 acres of Rural

Residential lands. See Table 3-1.  Overall, the DEIR assumes a total number of 1,685 new units over

the next 15 years, from 11,679 to 13,364 units, with a population growth from 22,123 to 25,241. Id.

  35. The EIR determines that the Project will have significant and unavoidable (“SU”) impacts to

the following resource categories: Aesthetics; Agricultural and Forest Resources; Air Quality;

Biological Resources; Greenhouse Gas Emissions; Hazards and Hazardous Materials; Hydrology and

Water Quality; Noise; Population and Housing; Public Services and Utilities; and Transportation.  

36. For ‘Aesthetics’ this includes SU impacts related to “Effect on Scenic Vistas,” “Degradation

of Visual Character” and “Increase in Light and Glare and Skyglow Effects.”  

37. For ‘Agricultural and Forest Resources’ this includes SU impacts related to “Conversion of

Farmland,” “Land Use Conflicts with Existing Agricultural Uses,” and “Conversion of Forestland to

Non-Forest Use.”   

38. For Air Quality, this includes SU impacts related to “Construction-Related Emissions,”

“Generation of Long-Term Operational (Regional) Emissions of ROG, NOX, PM10, and PM2.5" due

to operational area and mobile-source emissions, and “Exposure of Sensitive Receptors to Short- and

Long- Term Emissions of Toxic Air Contaminants.”

39. For Biological Resources, this includes SU impacts related to “Adverse effect on

9
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special-status species,” and “Substantial adverse effect on Ione chaparral, a sensitive natural

community.”

40. For Greenhouse Gas Emissions this includes SU impacts related to “Generation of GHG

Emissions,” and “Conflict with a GHG Reduction Plan.” 

41. For Hazards and Hazardous Materials this includes SU impacts related to “Exposure of

Structures to Urban and Wildland Fire.” 

42. For Hydrology and Water Quality, this includes SU impacts related to “Interference with

Groundwater Recharge or Substantial Depletion of Groundwater Supplies.” 

43. For Noise, this includes SU impacts related to “Result in a Substantial Temporary or Periodic

Increase in Ambient Noise Levels,” “Substantial Permanent Increase in Ambient (Traffic) Noise

Levels,” “Expose Noise Sensitive Receptors to Operational (Traffic) Noise Levels Exceeding

Standards,” “Expose Noise Sensitive Receptors to Railroad Noise Levels Exceeding Amador County

Standards,” and “Exposure of Noise Sensitive Receptors to Stationary Source Noise Levels

Exceeding Amador County Standards.” 

44. For Population and Housing, this includes SU impacts related to a “Permanent Increase in

Population Growth.” 

45. For Public Services and Utilities, this includes SU impacts related to “Increased Demand for

Water Supplies,” “Increased Demand for Water Conveyance and Treatment Facilities” and “Increased

Demand for Wastewater Collection, Conveyance, and Treatment Facilities.”

46. For Transportation, this includes SU impacts related to “Increase in traffic levels on state

highways resulting in unacceptable LOS,” and “Increase in traffic levels on local roadways resulting

in unacceptable LOS.”

47. Altogether, the EIR and accompanying final CEQA findings identify 26 Significant and

Unavoidable Impacts from the proposed Project.  For each of these SU impacts, the County

determined that 1) there are no mitigation measures available that could avoid the SU impacts; and/or

2) specific economic, legal, social, technological, or other considerations make infeasible certain

mitigation measures or project alternatives identified in the Final EIR. 

48. In assessing impacts due to the conversion of rural lands to residential and other types of non-

10
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agricultural development, the EIR limited its analysis to the potential loss of “Farmland,” defined in

the EIR as Prime Farmland, Farmland of Statewide Importance or Unique Farmland, which represents

approximately 4 % of the overall agricultural lands in the County.  See Table 4.2-2.  The EIR

estimated that 310 acres of the approximate 7,967 acres of farmland would be converted. 

49. In assessing impacts due to the conversion of rural lands to residential and other types of non-

agricultural development, the EIR did not consider the loss of other agricultural lands besides

Farmland to be potentially significant.   The EIR states that “in this case the County has determined

that conversion of rangelands is not a significant impact because of their relatively low agricultural

productivity.”

50. The EIR also considered alternatives to the Project, including Alternative 2, which included

greater restrictions on development in areas of wildfire risk, standards for preservation of agricultural

lands and biological resource areas, using alternative circulation standards in addition to Level of

Service standards, and setting measurable performance standards for reduced water use.  As set forth

in the CEQA findings, Alternative 2 would substantially lessen a number of impacts identified in the

EIR as significant and unavoidable.  However, Alternative 2 was eventually rejected by the County

based on the reasoning that it was “undesirable from a policy standpoint because these restrictions

would likely make some future development projects more difficult or economically infeasible, which

may make it challenging for the County to accommodate the needs of future DOF-projected growth.”

Alternative 2 was also deemed undesirable because it purportedly conflicted with General Plan Goal

LU-1: “Attain a diverse and integrated mix of residential, commercial, agricultural, industrial,

recreational, public, and open space land uses;” General Plan Policy LU-1.2: “Designate residential

areas of varying densities to create the opportunity to provide affordable housing for all income levels.

Consider affordable and senior housing needs in the siting and design of residential projects;” and

Policy E-4.2: “Promote a balance of commercial and industrial development to residential

development which maintains the fiscal health of the county.”  The CEQA findings rejecting

Alternative 2 also state “ [A] new economic development policy would assess a fee on all building

permits issued in high- or very-high hazard severity zones to fund full-time professional fires and

emergency response services. While this may decrease exposure to risk of wildland fire

11
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hazards...requiring additional fees may make many projects, including housing and commercial

development, economically infeasible.”

51. The EIR also assesses cumulative impacts from other foreseeable projects over the life of the

General Plan.  However, the EIR does not consider the potential for future development to occur in

rural areas based on future general plan amendments that will subdivide agricultural lands currently

zoned at one unit per 40 acres, despite the considerable evidence submitted showing that such land

divisions have occurred regularly in the past and can be expected to occur again in the future.  The

EIR declines to discuss such development based on its reasoning that “development proposals that

have yet to be entitled by the County as of the preparation of this EIR, and therefore not included the

Project Description, are also not included in this cumulative analysis, as such proposals are not

reasonably foreseeable.”

C. PROCEDURAL HISTORY.

52. The Board of Supervisors initiated an update to the General Plan in May 2006.  Outreach was

done through information dissemination, open houses, and workshops. Public input was provided

through General Plan Advisory Committee (GPAC) meetings, Joint Board of Supervisors and

Planning Commission meetings, scoping sessions and Planning Commission public hearings.  

53. The County conducted a scoping process for the EIR, including circulation of a Notice of

Preparation (NOP) dated July 29, 2009 and two public scoping meetings on August 13, 2009 to

receive comments on the NOP.

54. On October 31, 2014, the County issued the Draft General Plan and Draft EIR for review by

public agencies, organizations, and members of the public. 

55. On June 22, 2016, the County provided written responses to comments on the Draft EIR,

thereafter issuing a final EIR in July 2016.

56.  On July 19, 2016, the Planning Commission took public comment and reviewed the FEIR

responses prepared by staff.  On August 23, 2016, the Commission reviewed the responses staff had

prepared to oral and written comments.  Following discussion, the Commission, on a 3-2 vote,

recommended that the Board of Supervisors approve the draft General Plan and certify the EIR.

57.  Following the Planning Commission hearings, the County made additional changes to the
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General Plan and EIR, including the addition of new policies, programs and mitigation measures in

response to comments from the State Board of Forestry and Fire Protection that the Plan posed

significant and unnecessary safety risks due to development occurring in areas of high fire risk.

58. On October 4, 2016, the Board of Supervisors approved the General Plan and certified the EIR

for the Project.  

59. The County filed its Notice of Determination for the EIR the same day, October 4, 2016.

60. On November 2, 2016, Petitioner’s attorney faxed a Notice of Commencement of Action letter

to the  Clerk of the Board of Supervisors and County Counsel’s office informing the County of

Petitioner’s intent to file a legal action in this case challenging the County’s  approval of the Project.

(See Exhibit 1, attached hereto.)

61. On November 3, 2016, Petitioner’s attorney served a copy of this Verified Petition on the

Attorney General's office to give notice of Petitioner’s intent to bring this proceeding as a private

attorney general under Code of Civil Procedure section 1021.5. (See Exhibit 2, attached hereto.)

V.     FIRST CAUSE OF ACTION
(Violation of CEQA; Pub. Res. Code § 21168.5; Code Civ. Proc. § 1085)

62. Petitioner incorporates by reference the allegations in the paragraphs set forth above.

63. CEQA applies to discretionary activities undertaken by a public agency. Pub. Res. Code §

21080.  Courts must interpret CEQA and its administrative “Guidelines” to afford the fullest possible

protection to the environment. Friends of Mammoth v. Board of Supervisors (1972) 8 Cal.3d 247,

259-260.  The Legislature has made  clear that an EIR is "an informational document" whose purpose

“is to provide public agencies and the public in general with detailed information about the effect

which a proposed project is likely to have on the environment; to list ways in which the significant

effects of such a project might be minimized; and to indicate alternatives to such a project." Pub. Res.

Code § 21061; 14 Cal. Code Reg.§ 15003(b)-(e).  Laurel Heights Improvement Assn. v. Regents of

University of California (1988) 47 Cal.3d 376, 391.  

64.   The EIR in this case does not meet the informational requirements of CEQA.  An EIR must

adequately describe the environmental setting where the project is located. San Joaquin Raptor v.

County of Stanislaus (1994) 27 Cal. App. 4th 713, 722-723.   Further, an EIR  must contain an

adequate project description.  See County of Inyo v. City of Los Angeles (1977) 71 Cal. App.3d
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185, 192-193.  Here, the EIR fails to provide adequate information regarding foreseeable

development in rural and agricultural areas in the coming decades, thereby completely ignoring the

potential for land use conversion on over 95% of the County’s agricultural lands.  This approach leads

to the EIR’s erroneous assumption that the next 15 years will see only 98 new units created in these

areas despite the evidence showing that the County has approved more than that figure on an annual

basis in the past. The EIR also uses outdated information for its impacts analysis based on data almost

a decade old in many cases.  The EIR fails to provide information on biological resources in the

County, and how future development approved on a project by project basis could fragment plant and

wildlife habitat, thereby causing significant impacts that are not identified or mitigated in the EIR. 

 The EIR does not analyze how the foreseeable 16,000 acre Rancho Arroyo Seco development will

affect County resources and other impact categories.  The EIR provides no discussion of aesthetic

impacts that will result from the numerous commercial and residential projects that will not undergo

any design review.  The EIR provides no discussion or analysis of current controversial aspects of

development such as the increased construction of wine tasting venues, which serve as locations for

large public and private events. 

65.   The failure to present and analyze this relevant significant information undermines the EIR’s

impact analyses, both for impacts found to be insignificant and those found to be significant and

unavoidable, in violation of CEQA.  See  Vineyard Area Citizens for Responsible Growth, Inc. v. City

of Rancho Cordova (2007) 40 Cal.4th 412, 435.

66.   Agencies cannot approve a project as proposed if feasible alternatives or mitigation are

available that can substantially lessen the significant environmental effects. Mountain Lion

Foundation v. Fish and Game Commission (1997) 16 Cal.4th 104, 134 Pub. Res. Code §§ 21002

21081(a); CEQA Guidelines §§ 15002(a)(3) 15021(a)(2), 15091(a)(1).  Here, the EIR does not

provide adequate information to justify its findings that impacts to 26 resource categories are

significant and unavoidable, given the County’s failure to adopt alternatives and mitigation that would

avoid or substantially lessen many of those impacts.  During the Administrative proceedings,

Petitioner and other members of the public provided numerous feasible mitigation measures that

would avoid or at the least substantially lessen Project impacts on numerous resource categories,
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including but not limited to aesthetics, air quality, agricultural land conversion, biological resources,

water supply, fire risk, transportation etc.  Many of these measures were included in Alternative 2,

which the County rejected without evidence that this alternative was infeasible or would fail to avoid

or substantially lessen many Project impacts.  

67.   An agency cannot rely on mitigating a significant impact by developing a mitigation plan after

project approval, unless the project approval contains objective and achievable performance standards

that direct the parameters of the deferred mitigation.  See e.g., POET v. California Air Resources

Board (2013) 218 Cal.App.4th 681; Communities for a Better Environment v. City of Richmond

(2010) 184 Cal.App.4th 70, 92.  Here, the EIR defers the formulation of mitigation plans or measures

on numerous resources categories, including but not limited to impacts to aesthetics, air quality,

agricultural land, biological resources, cultural resources, infrastructure, fire safety, geologic safety,

water supply and use, public services and transportation.  Further, the County's approach wrongfully

defers the development of mitigation for these resource impacts to the project-specific stage despite

the need for programmatic mitigation measures that would identify at the General Plan stage how best

to protect the resource in question.  For example, avoidance of important plant and animal habitat

fragmentation must be addressed at the programmatic level to be effective.

68.   The EIR’s Responses to Comments and the County’s CEQA findings fail to provide adequate

information to the public as to the basis for the County’s decisions not to adopt mitigation measures

and/or alternatives – including Alternative 2 - that would avoid or substantially lessen Project impacts

identified as significant and unavoidable by the County.  The County’s responses and findings fail

to meet the standard that the County adequately explain the analytical route between evidence and

action to the public. See Topanga Association for a Scenic Community v. County of Los Angeles

(1974) 11 Cal.3d 506, 514-516; Village Laguna of Laguna Beach v. Board of Supervisors (1982) 134

Cal.App.3rd 1022, 1035-1035. 

69.   Respondent further violated CEQA by failing to recirculate the EIR following the additional

changes to the General Plan and EIR made by the County after the close of EIR comment, including

the addition of new policies, programs and mitigation measures in response to comments from the

Board of Forestry that the Plan posed significant and unnecessary safety risks due to development
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occurring in areas of high fire hazard.

VI[. PRAYER FOR RELIEF

WHEREFORE, Petitioner prays for judgment as follows:

1. ForaPeremptoryWritofMandateorderingtheCountyto(l) setaside its GeneralPlan

and EIR; (2) revise its EIR to correct the effors and inadequacies alleged in this Petition; and (3) file

a return with the Court showing compliance with the writ of rnandate.

2. For reasonable attomey's fees under Code of Civil Procedure $ 102i.5-

3. For costs of suit.

4. For such other and further relief as the Court deems proper.

DATED: November 3,2CI16

F00l FWM.wpd

Michael W.
Attomey for Fetitioner
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VERIFICATION

Foothill Conservancy v. County of Amador
Amador County Superior Court, Case No.

I, Michael W. Graf, declare that:

1. I am an attorney at law duly admitted and licensed to practice before all courts of this State.

I have rny professional oflice at227 Behrens Street, El Cenito California 94$A.

2. I arn the attomey of record for Petitioner Foothill Conservancy, which has its principal place

of business in Amador County. Petitioner is absent from Contra Costa County in which I have my

office. For that reason, I make this verification on its behalf.

4. I have read the foregoing Verified Petition for Writ ofMandate and know the contents thereof;

the factual allegations therein are true of my own know-leclge, except as to those matters which are

therein stated upon my inforrnation or belief, and as to those rnatters I believe them to be true.

I declare underpenalty ofperjury, under the laws of the State of Califomia, that the foregoing

is true and correct.

Executed on the 3'd day of lr{ovember 2016 at El Cerrito, Califomia.
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Michael W. Graf
Law Offices

227 Behrens St.,
El Cerrito CA 94530

TeL/Far: 510-525-1208
mwgraf@aol.com

November 2,2A16

Yia Facsimile
County of dmador
810 Cotrt Street,
Jackson, CA95642

Clerk of the Board of Supervisors
Facsimile: {209) 257 -0619

Counfy Ccunsel' s Office
Facsineile: QA9) 223 -4286

RE: I{otiee of,Commencement of,Actiom Challenging the Cournty of A.mador'$
October 402016 Approval of its General FIan and Environnnental trmpact
Report

To Whorn it N,{ay Consern:

Pursuant to California Public Resources Code $ 21167 .5, please take notice tlaat the F'oothill
Conservancy intends to file a Petition for Writ of Mandate challenging the County of A.mador's
October4,2016ApprovalofitsGeneralFlanandEnvironneentallnipactReport. Petitioner'sactions
will inalude clairns under the California Environrnental Quality Act (*CEQA.")

Please contact me iinrnediately if the County wishes to discuss this rnatter

Sincerely,

fl4-J e r*
Michael W. Graf (r/

Attomey for Foothill Conservancy

C001 - NCA Lelter.wpd
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Michael W. Graf
Law Offices

227 Behrens St.,
El Cerrito CA 94530

C002 AG l-etter.wpd

Tel/Fax: 510-525-1208
email: mwgraf@aol.com

November 3-2A16

Via ReguIaE Mail
Califomia Atforney General's Office
1300 i Street
Sacramento, CA 9 581 4-2919

Re: Fetition for Writ of Mandate Action Challenging the County of,Amador's October
4,2fi16 Approval of its General Plan and Environmental Impact Reporl

To Whom it May Cancern:

Fursuant to Fublic Resources Code $ 21167.7 and Code of Civit Frocedure 388, enclosed
please find a copy of Fetitioner's Verified Petition for Writ of,Mandate in the above referenced
matter-

Please let me know if you have any questions.

Very truly yours>

f,4./ v /
f I L'/{ (*/

ivlichael W. Gruf ./).--*;/




